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TORT LIABILITY OF 
MANUFACTURERS AND VENDORS 
PART II 
By LESTER W. FEEZER* 


The purpose of this article may be 
served by some reference to another phase 
of negligence or what at any rate might 
perhaps more properly be so treated than 
in the anomalous way it has been treated. 
The posthumous article by the late Dean 
E. R. Thayer of the Harvard Law School, 
entitled ‘‘Liability Without Fault,’’** 
suggests an analogy of the present in- 
quiry to another aspect of the law of tort 
in which the fundamental principle of 
negligence law is being gradually applied | 
to the working out of a more symmetrical | 
pattern of duties and* liabilities. Dean | 
Thayer says: | 

| 


‘‘That law (negligence) is very modern 
—so modern that even the great judges | 
who sat in Rylands v. Fletcher*® ean have | 
had but an imperfect sense of its reach | 
and power.’’ 

This article proceeds to point out that | 
the emphasis of the modern law of neg- | 
ligence is more and more upon the concep: | 
tion of due care according to the circum- | 
stances, a doctrine which has had high | 
judicial sanction in clear and lucid Eng- | 
lish, at least since Heaven v. Pender; | 
‘‘and,’’ Thayer adds, ‘‘if the theory of 
negligence is sufficient to carry the case 
to the jury, the plaintiff’s remaining diffi- 
culties—again looking at the matter in its 
practical aspect—are not likely to be 
serious. ’’ 

Law Weview 1. Tas author ts Trotessar of Los, 


University of South Dakota, Vermilion, South 
Dakota. 





(34) 29 Harv. L. Rev. 801. 
(35) (1868) L, R. 3 H. L, 330, 


The situation involved in Rylands v. 
Fletcher is not so different from that in- 
volved in the relation between manufac- 
turers and the ultimate users of their 
‘‘negligently defective produets’’ as 
might at first appear to be the case. Nor 
is the gap in their legal effect so great 
as the language of the opinions in Rylands 
v. Fletcher on the one hand and Winter- 
bottom v. Wright on the other, would sug- 
gest. In a sense we have in these two 
decisions the opposite poles of law; ab- 
solute liability in the one and no liability 
in the other. These propositions are laid 
down as rules of law on the basis of facts 
so similar that both could be left to a 
jury on substantially the same instruc- 
tions with a very reasonable probability 
of substantial justice being done. In- 
deed it seems not absurd to suppose that, 
if these two eases had not arisen until 
the present time, and the general field 
of negligence had developed in other di- 
rections as it has, these cases perhaps 
would have been left to the jury with 
such instructions as to proximate cause 
as are customarily given in the particular 
jurisdiction. The reader is heartily re- 
ferred to the above-mentioned article by 
Dean Thayer for a convincing presentation 
of the all-around practicableness of apply- 
ing a broad conception of negligence with 
a goodly range of jury discretion in deal- 
ing with cases of this sort. 

Looking at the two cases in this frame 
of mind, Winterbottom v. Wright and 
Rylands v. Fletcher are readily compar- 
able. Rylands v. Fletcher is the case of a 
defendant who lets something dangerous 
escape from his land. Without consider- 
ing the question whether he knew, or at 
least ought to have known of the defective 
bottom of his reservoir, he is held liable 
at peril to persons damaged by the opera- 
tion of that dangerous thing after it has 
left his land and his control. Why is this 
so? Just because the thing was danger- 
ous? Because, simply by reason of the 
fact that he had it, he is just as culpable 
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| 
as if negligent, or perhaps more so, be- | 
cause it was a potentially dangerous | 
thing. He may have known that it was | 
dangerous under the circumstances, and | 
he may not have known this. In Rylands 
v. Fletcher, as the decision is written, 
there is the suggestion of negligence on | 
the defendant’s part in not knowing this, | 
but upon the theory of the decision this | 
is immaterial and he is liable although | 
he may not have known of the danger | 
until after the damage was done. As | 
Thayer points out, the law of negligence | 
had not been developed to the point | 
where the judges could see a basis for | 
its application. 


Does negligence consist in failure to 
know whether the dangerous foree is | 
safely confined or not? Is it not common 
knowledge that, if not safely confined, a 
large body of water is a dangerous force? 
Why does not due care under the eir- 
cumstances, (viz., the circumstance of 
having collected a large body of water) 
demand that the defendant shall know 
(not think) that all reasonable precau- 
tions (and only reasonable ones) have 





been taken to assure that it is safely con- 
fined? If this is correct, then in Rylands 
v. Fletcher, there was evidence to go to 
the jury on the issue of negligence, viz., 
there was evidence tending to indicate 
that the defendant had not fully per- 
formed his duty of due care. But the 
court not recognizing that duty (of know- 
ing whether the foree was safely con- 
fined) and feeling that here was never- 
theless a sort of culpability, in having 
gathered up all this water so that it 
amounted to a dangerous force, the de- 
fendant was treated as having done some- 
thing for which he must be liable at peril. 
In short the court, not finding a satisfac- 
tory basis for charging the defendant 
with fault held him liable without fault. 


In the cases following the general rule 
of Winterbottom v. Wright we have a 
defendant who has not let, but who has 
put out of his control something danger- 





ous. Not by its eseape, but by his con- 
tractual act this defendant has surren- 
dered his control of the foree or thing in 
question. As was also the case in Rylands 


| v. Fletcher someone is damaged. In both 


eases the person injured is not contract- 
ually a party to the act by which the de- 
fendant loses control of the foree or thing. 
In this latter class of cases the defendant is 
held not liable and in the last analysis for 
the very reason which lead the judges in 
Fletcher v. Rylands to invent the absolute 
liability rule in that ease, namely, because 
a duty to use due care was not recognized 
in the premises of the case. It is sub- 
mitted that the duty in both eases is the 
same, namely that of knowing that the 
thing or force is safe, in the sense of 
being free from defects which would 
make it dangerous and which due care on 
the part of the defendant could have 
prevented. 

Rylands v. Fletcher was too severe on 
the defendant and could not be applied 
without violating the first of the three 
postulates referred to in the opening 
paragraphs of this paper. Hence, by ex- 
ceptions and by limitations its doctrine 
has been cut down to an extent which 
will permit its application in harmony 
with the first postulate and at the same 
time without doing too great violence to 
postulates two and three. 

On the other hand, Winterbottom v. 
Wright founded a rule of law too lenient 
with defendants and so a doctrine of 
liability has been built up piecemeal by 
exceptions in order to do the manifest 
justice which a strict adherence to the 
language used in the opinions in Winter- 
bottom v. Wright made impossible. 

Reference has already been made to 
the distinction which has been drawn be- 
tween things imminently dangerous (i. e., 
inherently, in their natural state) and 
those which are so only because defective. 
It is of course around this latter group 
that most of the more recent legal bat- 
tles have been waged. These are the 
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struggles out of which has come our more 
modern rule as stated in the New York 
ease of McPherson v. Buick Motor Co.%® 


Certain things have by the sheer weight 
of numbers of decisions become recog- 
nized as inherently dangerous. The de- 
fendant’s duty here is to be sure that both 
the vendee. and subsequent users are 
given notice or the means of knowledge 
of the dangerous character of the thing.®” 
Some other things are perfectly safe if 
they are pure and are what they purport 
to be (viz., not mislabeled) yet are treat- 
ed as being of a class so susceptible to 
dangerous qualities affecting life and 
health that manufacturers are practically 
at peril to avoid these dangerous qualities. 
Foods, drugs, beverages, and other things 
to be similarly used, such as chewing gum 
and tobacco, are regarded as potentially 
so imminently dangerous that many cases 
apply the rule of res ipsa loquitur as 
against makers or dealers where such 
products prove to be impure and thereby 
cause injury to the person. That is to 
say, the user who is injured by unwhole- 
some food preparations, mislabeled drugs, 
or impure beverages is required only to 
prove the fact of his injury and its causal 
connection with the product. If is then 
incumbent upon the maker or dealer to 
negative any negligence on his part in 
preparation or inspection if he can.%8 

As to things not inherently dangerous 
but so only because of their defective con- 
dition the earlier rule, if we omit the 
eases involving foods, drugs and the like, 
was that the defendant must know of the 


(36) (1916) 217 N. Y. 382, 111 N. E. 1050, Ann. 
Cas. 1916C 440. 


(37) Note 33 supra. 


(38) Res ipsa loquitur is probably not conscious- 
ly applied in many of the cases but see Payne v. 
Rome Coca-Cola Bottling Co., (1912) 10 Ga. App. 
762, 73 S. E. 1087. 

The most recent case involving this concept is 
probably De Groat v. Ward Baking Co., (N. J. 
1925) 130 Atl. 540, in which it was held that pres- 
ence of part of a broken electric light bulb im- 
bedded in a loaf of bread justifies a finding of 
negligence. The question was, however, left to 
the jury in that case. Quaere whether a directed 
verdict for plaintiff on the ground of negligence 
would not have been affirmed. 

It is suggested that this doctrine has perhaps 
unconsciously influenced many of the decisions in- 
volving impurities in foods, drugs, and other things 
intended for human consumption. 





defect. The newer tendency however is 
to hold that liability may be based on 
the knowledge that the thing, if defec- 
tive, will be dangerous. This of course 
is so in such cases as McPherson v. Buick 
Motor Co., and other recent cases which 
really put the liability on the ground of 
negligence without reference to the old 
rule and its exceptions. In short there 
is a duty, when the thing is dangerous 
or, if defective, likely to be so, to know 
that it is not defective, and it is the neg- 
ligence in not performing this duty which 
is made the basis of liability. 

This classification is subject of further 
subdivision as between those cases where 
the defect is patent and those where it 
is latent.8® The tendency of recent cases 
is to hold that the defendant must know 
of patent defects in articles which, while 
they are not intrinsically dangerous, are 
rendered so by these patent defects. To 
say that the manufacturer must know of 
latent defects would be practically equiv- 
alent to holding him liable at peril for all 
defects whether there was negligence or 
not. He is not treated as an insurer. 
However there is an intermediate situa- 
tion to be considered. Can a manufactur- 


er who has purchased materials or parts 


(39) ‘Patent’? is here used in a sense which is 
perhaps incorrect. What is meant is that a patent 
defect is one which could be discovered by due 
care in the way of inspection during the process 
of manufacture and assembling of an article. 
A latent defect in this sense is one not thus dis- 
coverable. For example, see Osheroff v. Rhodes- 
Burford Co., (1924) 203 Ky. 408, 262 S. W. 583. 
A porch-swing hook broke after seven months’ 
use apparently because of crystallization of the 
metal. There was evidence tending at least to 
show that this was due to excessive vibration 
which would not have occurred if it had been 
screwed all the way into the supporting wood. In 
any event, if the crystallization did exist when 
the retailer sold the article it was not susceptible 
to discovery by inspection. Held, no liability with- 
out privity of contract. 

This distinction is also spoken of in some cases 
in another connection. Where a maker sells a 
completed product having a defect not patent upon 
reasonable inspection he is liable to one who may 
come in contact with the article and suffer injury 
in consequence of its use in the ordinary way in 
which it was intended to be used. ‘Patent’ as 
used in this sense of course means, discoverable 
in the course of such inspection as the article can 
and will reasonably be subjected to by the pur- 
chaser in its completed, “ready to use,’’ condition. 
A latent thing in this sense, viz., not discoverable 
by such inspection as the buyer could give it, 
might be patent in determining the duty of the 
manufacturer who has the parts of this completed 
thing before they are put together and to whom 
they are reasonably discoverable at that stage. 

See note 45 infra. 
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going into his completed product, escape 
liability on the ground that he has used 
due care in that he has purchased such 
parts from a reputable manufacturer 
thereof? In this connection we may fair- 
ly say: if the manufacturer is liable for 
injuries due to patent defects, then it is 
his duty to make a reasonably careful in- 
spection of the product and of the things 
he puts into it, in order that he may dis- 
cover such defects as are discoverable 
(patent). Having this responsibility, can 
a manufacturer, by purchasing parts from 
other manufacturers and assembling them 
into his completed product, delegate his 
responsibility to an independent contrac- 
tor in the form of a parts maker or ma- 
terial man? In McPherson v. Buick Mo- 
tor Co., Judge Cardozo plainly says he 
cannot. Later decisions in New York af- 
firm, if indeed they do not go farther in 
fixing the responsibility of inspection 
inalienably upon the manufacturer of the 
completed product.*® On the other hand 
it has been properly pointed out in a re- 
cent case involving impurities in tobacco 
that this responsibility, while it does rest 
on the maker, is not shared by the dis- 
tributor.*! 

In the proposition of the Buick Case, it 
seems to the writer we find the common 
objective point of the trails of the law, 
the one leading from Rylands v. Fletcher, 
in which by a precipitous leap the cor- 
rect result was probably reached on the 
facts, the other, originating in the ease of 
‘Winterbottom v. Wright and by a devious 
and winding way of exceptions, ap- 
proaches the same legal proposition but 
finally reaches it only, when, as in Me- 
Pherson v. Buick Motor Co., the old rule 

(40) Sider v. General Electric Co., (1922) 203 
App. Div. 443, 197 N. Y. S. 98, it is said by Hubbs 
J: “It would be strange if a defendant could place 
in a completed machine to be used in an extremely 
hazardous business, an unusual foreign substance 
which would have the effect of making the machine 
an engine of destruction and fail to give the 
Such foreign substance and’ then escape, Habitity 
upon the ground that the purchaser was also liable 


for negligence, because it failed to inspect and 
remove the foreign substance.’ 


(41) Pillars v. Reynolds Tobacco Co., 
Miss. 490, 78 So. 365. 


(1918) 117 





and its reasoning were both cast aside and 
the new reasoning adopted as the entire 
basis of the decision. Furthermore, this 
ease establishes a rule consistent with 
Gill v. Middleton.*” 

Two points remain in which the law 
is yet unsettled or unfinished by the strict. 
authority of the Buick Case. 

First: To whom does this duty on the 
part of a manufacturer or vendor extend? 
Second: For what kind of damage may 
recovery be had? If a jurisdiction has 
abandoned the whole idea of privity as 
affecting liability in such cases and put 
it on the basis of negligence, does the re- 
moteness of the connection between the 
defendant and the party injured make 
any difference so long as the plaintiff can 
trace his injury to the defendant’s neg- 
ligence, and does it make any difference 
if the damage the plaintiff is seeking to 
recover for is not personal injury but 
property damage? ; 

The following illustrations will per- 
haps serve to bring out the various phases 
of these problems, both as to parties en- 
titled to recover and as to the nature of 
the damage or injury compensable on this 
theory : 

1. (a) May a plaintiff whose person is 
injured by a defective chattel which he 
himself owns, recover from the manufac- 
turer? 

The answer here is yes. This is the 
point covered by the Buick Case. 

(b) May a plaintiff whose property is 
injured by a defective article which he 
himself owns, recover from the manufac- 
turer? 

Unless there is some reason for dis- 
tinguishing between personal and prop- 
erty damage in the application of this 
rule, the answer here also would be yes. 
We are dealing with the same duty and 
the same defect but a different damage. 
Suppose, to follow as closely as possible 
the analogy of the facts in the Buick Case, 
that the owner of the car was transport- 

(42) (1870) 105 Mass. 477. See note 19. 
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ing his valuable and fragile china when 
the wheel collapsed. A New York case 
would permit him to recover.*? It should 
be noted that we are still thinking of a 
thing which if defective will be danger- 
ous to life, and the duty is that recognized 
in the Buick Case to use this high degree 
of care and to perform it towards persons 
subsequently affected by the product be- 
cause danger to human life is involved. 
A later consideration will be, the nature 
of the duty when the defective thing is, 
because defective, dangerous to property 
only. 

2. (a) May a plaintiff whose person is 
injured by a defective chattel, owned by 
another but in use by him as licensee or 
invitee of the owner, recover? Example: 
Plaintiff is using an automobile loaned 
to him by the owner when the wheel col- 
lapses as in the Buick Case. 

Here again it is submitted that he 
should be permitted to recover from the 
manufacturer and such seems to be the 
result in a recent Wisconsin case.** 

(b) May the plaintiff whose property 
is injured by a defective chattel being 
used by him under the right of the owner, 
recover from the maker? Example: 
Plaintiff has borrowed the automobile 
and his property which he is transport- 
ing in it is smashed by the collapse of the 
wheel. 

Again the answer should be yes if the 
thing is dangerous to human life on ac- 
eount of its defective condition, although 
no case precisely in point under this 
classification has come to the writer’s at- 
tention. 

3. (a) May a plaintiff whose person is 
injured by a chattel belonging to and in 
use by a stranger, recover from the manu- 
facturer? In this case the party plain- 
tiff has no connection with the defective 
chattel whatever but is injured in conse- 


(43) Quackenbush v. Se Motor Co., (1915) 
167 App. Div. 433, 153 N. Y. 131. 


(44) Coakley v. ete Wabers Stove Co., 
(1923) 182 Wis. 94, 195 N. . 388, a gasoline camp 
stove exploded while being operated by the mother- 
in-law of the purchaser and injured her. 





quence of the defect merely because he 
happens to be in its presence when the 
defect ‘‘erupts.’’ 

Example: The plaintiff is passing 
nearby when the automobile wheel col- 
lapses and this causes it to swerve and 
strike the plaintiff.*° 

It is perhaps not as easy to answer this 
ease in the affirmative because we are at 
least approaching the debatable ground 
of whether the defendant’s negligence is 
the proximate cause of the plaintiff’s in- 
jury. Perhaps in some jurisdictions this 
would be regarded as too remote. While 
it is not the purpose of this paper to be- 
come in any way involved in the prob- 
lem of proximate cause it is the writer’s 
feeling that the above facts are at least 
sufficient to take the question of causal 
relation to the jury. If proximate cause 
is established in a case of this class, the 
answer here also should be ‘‘yes.’’ Two 
New York cases may be mentioned in this 
connection; although in both cases the 
plaintiff’s connection was closer than that 
of the mere passerby, he was not actually 
using the thing. In Sider v. General Elec- 
tric Co.,4® he was present in the electric 
tower in his capacity as an employee of 
the company owning the transformer 
when the current was turned on and the 
short circuit occurred. In this case the 
decedent’s representative was permitted 
to recover from the maker of the ap- 
paratus. In Statler v. Ray Mfg. Co.,*7 
the plaintiff was the president of the 

(45) Hutchins v. Maunder, (1920) 37 T. L. R. 72. 
Defendant bought a twelve-year-old car. His 
servant inspected it and started driving it home. 
There was a latent defect in the steering gear. 
The car swerved and plaintiff was injured. There 
was a fact-finding of no negligence on the part 
of defendant’s servant in inspecting or driving the 
car. Held plaintiff can recover. See note on this 
case 34 Harv. L. Rev. 564 in which it is said that 
while the case attem 7 to distinguish between 
“‘defective’’ and “soun cars it does in effect ex- 
tend absolute liability to all accidents in the nature 
of internal breaking occurring during the operation 
of the car. This case does not involve the liability 
of manufacturers as vendors but is cited chiefly 
because of its extension of liability to a case where 
the defendant could not discover the defect by any 
reasonable inspection. It  - beyond the field 


of negligence however, and imposes liability at 
post oe per Fletcher v. Rylands, (1866) L. R. 1 
xX. e 


(46) (1922) 203 App. Div. 443, 197 N. Y. S. 98. 
(47) (1908) 125 App. Div. 69, 109 N. Y. S. 172. 
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corporation owning the defective steam 
coffee urn and was standing by as a spec- 
tator when it exploded and injured him. 
In this case the court said the manufac- 
turer would be liable to anyone in the 
presence of the apparatus. 

3. (b) May a plaintiff whose property 
is injured by a defective chattel, belong- 
ing toa and used by a stranger and be- 
having in such manner and place as to 
damage the plaintiff’s property, recover 
therefor from the manufacturer? 

Example: The collapsing automobile 
wheel throws the car against and it 
damages the plaintiff’s car which is law- 
fully parked nearby. Or perhaps the 
wheel comes off and rolls through the 
front window of one plaintiff’s building 
breaking glass and other fixtures and in- 
jures the goods displayed in the window 
by a second plaintiff who is the tenant of 
the premises. 

Here again, the cause not being too re- 
mote, it is believed that the damage to 
this property is a proper item of recov- 
ery against the manufacturer. 

Thus far we have been thinking of the 
above suggested situations as arising in 
connection with a ‘‘negligently defective 
product’’ which in that condition may en- 
danger human life or health. What about 
a chattel defective in such a way as to be 
capable of endangering property or other 
economic interests but not the person? 
There are many cases denying recovery 
for property damages occasioned by de- 
fective chattels to persons not in privity 
with the defendant. In some of these 
eases it has been stated that this is be- 
cause the thing causing the damage was 
not ‘‘imminently dangerous to human life 
and health.’’ . There are two recent 
Massachusetts cases involWing this point.*® 
Massachusetts has consistently denied 
liability of manufacturers, vendors and 
the like to persons not in privity of con- 
fil Stren Me Ge x Brig Meeting 


669; Tomkins “ Feed Oats Co., (1921) 239 Rus 
147, 131 N. E. 





tract with them, unless the facts bring 
the case. clearly within one of the well 
recognized exceptions to the old general 
rule.*® An interesting group of cases on 
this point may be called the soap cases. 
If a needle is found in a cake of soap 
after the user’s hand has been torn by 
it, the maker of the soap is not liable,5° 
nor where an excess of alkali in the soap 
affects the skins of persons upon whom 
it is used, a barber cannot recover for the 
loss of patronage resulting.64 The dam- 
age might be regarded as too remote in 
this case but the court laid great stress 
on the want of privity of contract. On 
the other hand recovery has been allowed 
against vendors of livestock for property 
damage where plaintiffs not in privity are 
able to show that the defendant knew 
of the defect.°* These cases do represent 
the conscious or unconscious application 
of principles not involved in the cases de- 
pending on the relation of manufacturer 
to ultimate consumer and resting on neg- 
ligence. 

It already has been suggested that, giv- 
en the other elements of liability on the 
part of a manufacturer, it is immaterial 
whether the damage is personal or other- 
wise. The writer has however found one 
ease which has clearly met and discussed 
this point, holding that the nature of the 
damage is immaterial. This is the case 
of Quackenbush v. Ford Motor Co.,5® in 
which the plaintiff had purchased a Ford 
touring car, secondhand, from the orig- 

(49) Pitman v. Lynn Gas & Electric Co. (1922) 
241 Mass. 322, 135 N. E. 233; Lebourdais v. Vitri- 
fied Wheel Co., (1907) 194 Mass. 341, 80 N. EB. 482. 


But see Thornhill v. Carpenter- Morton Co., (1915) 
220 Mass. 593, 108 N. E. 474. 


(50) Hasbrouck v. Armour -* by gees) 139 
Wis. 357, 121 N. W. 157, 23 L. R. (N 876, 
but see contra, the case of Arnistrong P Pociing Co. 
v. Clem, (Tex. Civ. App. 1912) 151 S. W. 576. Lya 
in soap. Defendant held without plaintiff having 
shown that defendant knew of excess of ra 


(51) ee v. Colonie ee (1903) 25 R. 220, 
55 Atl. 639, Am. Neg. 467. But see Mazetti 
v. Armour e Co., 13)" 6 Wash. 622, 135 Pac. 
633 in which restaurant keeper was allowed to 
recover of packer for loss of patronage resulting 
from impurity in canned tongue. bought of dealer. 


(52) Skinn v. Reuter, see note 32 supra. 


(53) See Quackenbush v. Ford Motor Co., (1915) 
167 App. Div. 433, 153 N. Y. S. 131. Somewhat 
to the same effect in Mazetti v. Armour & Co., 
75 Wash. 622, 135 Pac. 633. 
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inal retail purchaser who bought it of a 
dealer. The dealer himself was not the 
mere agent of the Ford Motor Company, 
but had purchased the car outright from 
the manufacturer. Due to defectively 
assembled brakebands and inferior ma- 
terial, the car got out of control and went 
over a bank. The plaintiff, who was the 
owner, was not injured but the car was. 
It was held that the plaintiff could re- 
cover from the maker, for the damage to 
the car. This case was decided in the Ap- 
pellate Division of the New York Supreme 
Court and in its opinion the court said: 

‘“‘This question (submitted by the de- 
fendant) concedes the proposition that a 
manufacturer in sending out an inherent- 
ly dangerous machine would be liable to 
one suffering personal injury but seems 
to draw a distinction between the duties 
of the manufacturer in reference to in- 
juries to the machine itself. We think 
there is no well founded ground for such 
distinction.’’ 

The opinion in this case makes the fol- 
lowing points: 

1. A modern automobile properly con- 
structed is not inherently dangerous. 

2. When it is defective so as to make 
it unfit normally to respond to the opera- 
tions of careful driving it becomes in- 
herently unsafe and a menace to the 
publie. 

3. The appellant admits liability to the 
plaintiff for personal injury. 

4. The manufacturer’s liability depends 
not upon the results of the accident, but 
upon the fact that his failure properly 
to construct the car resulted in the ac- 
cident. 

5. In such eases the negligence is based 
upon the failure to perform a duty owed 
to all persons in whose presence the ma- 
chine is used. 

Still we have no answer to this ques- 
tion: If the thing was not dangerous to 
human life or health, even in its defective 
state, but only to property and did in fact 





do such injury to property as might be 
likely to result from such defect, will the 
manufacturer then be liable to a person 
not in privity of contract with him? 

Another case in which it is said that 
a manufacturer may be liable for prop- 
erty damage resulting from a defective 
product is that of Murphy v. Sioux Falls 
Serum Co.54 In this case the plaintiff 
employed a veterinarian to immunize his 
hogs against cholera. The veterinarian 
used for this purpose material manufac- 
tured and sold to the veterinarian by the 
defendant. The hogs acquired another 
disease from which some of them died. 
The defendant was sued on the theory 
that the injury to the hogs was due to 
impurities in the serum which got in as 
a result of negligence in the process of 
manufacture. Judgment was given for 
the plaintiff below; the Supreme Court 
held that the plaintiff had stated a cause 
of action but sent the case back for a new 
trial on other grounds; viz., as to error in 
the exclusion of certain evidence tending 
to show that the cause of the loss was 
not defendant’s negligence but the faulty 
technique of the veterinarian in admin- 
istering the serum. 

Unfortunately the court in rendering 
this decision stated none of its reasons 
for reaching the result it did. It seems 
doubtful whether the question as to any 
distinction between personal and property 
damage was brought to the court’s atten- 
tion. The case was tried and decided in 
the court below, and was treated in the 
appeal briefs, as one involving the Win- 
terbottom v. Wright and McPherson v. 
Buick Motor Co., principles. The court 
cites no authorities on these points in 
its opinion. There is however one thing 
in the record of this case which is of some 
interest in connection with the present 
inquiry. The trial judge in his order 
denying a new trial took occasion to in- 
elude a memorandum of his opinion on 
this question of law. He said: 


(54) (1921) 44 S. D. 421, 184 N. W. 252. Second 
Appeal (1923) 47 S. D. 44, 195 N. W. 835. 
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**Confessedly one of the ingredients of 
this medicine was poison. It is the con- 
viction of the court in such ease or where 
the medicine or commodity is an explosive 
or something highly dangerous to life or 
property, the law imposes a duty of care 
on the druggist or manufacturer commen- 
surate with the general danger in such 
ease, and, if from want of care anyone 
is injured, whether it was the original 
purchaser or not, he can maintain an 
action.”’ 

And again: 

‘‘It impresses the court that plaintiff 

could have argued that defendant 
did not show it was free from negligence 
as to this consignment and, having manu- 
factured it, defendant presumptively, and 
not the plaintiff, knew its contents. In 
fact it is held the druggist or manufac- 
turer is bound to know the properties 
when it vends a medicine.’’ 

It will be noted that this trial court 
makes no distinction between things dan- 
gerous to human life or health, and those 
dangerous merely to property. Now in 
any case the plaintiff should be required 
to show when he sues the manufacturer 
of a defective product that—if the dam- 
age resulted from its use— it was being 
used for the purpose for which it was 
intended. Otherwise not even a person 
who was in privity of contract has any 
eause of action. Following this line of 
thought, no one is going to say that if 
hog-cholera serum is being used for the 
purpose for which it was intended it in- 
volves danger to human life or health. 
The only exception, to the necessity that 
the thing shall be used for the purpose 
for which it was intended, is the ease of 
the mislabeled thing and there it must 
be used for the purpose for which its 
label indicated or suggested it might be 
used. 

Hence, on its facts and in the absence 
of any limiting language in the Supreme 
Court opinion, the ease of Murphy v. Sioux 
Falls Serum Co., may be regarded as in- 





dicating that where a ‘‘negligently de- 
fective product”’’ likely to cause property 
damage only, does in fact cause property 
damage the manufacturer is liable to one 
not in privity of contract with him who 
suffers loss in consequence. 

Query, would Judge Cardozo go this 
far? From his general language, relative 
to taking the Buick Case out of the field 
of contract and warranty and putting it 
in the law, one might fairly suppose that 
he would. But it is to be remembered 
that the Buick Case and also the Quack- 
enbush Case did involve an agency, which, 
in its defective state, was potentially dan- 
gerous to human life. Judge Cardozo 
clearly emphasized that circumstance in his 
opinion and referred to it again in his 
Yale lectures, (‘‘The Growth of the 
Law,’’) already referred to. The writer 
cannot but regret that he did not in the 
process of reasoning through the Buick 
Case, point the way for us in dealing with 
the last mentioned situation of articles 
not dangerous to humans and actually 
causing only property damage. True, the 
law holds in the highest regard those 
interests which involve human life, but, 
if cases of this sort do really rest on the 
modern conception of ‘‘negligence,’’ is 
not the property interest of the plaintiff 
sufficient to justify the courts in permit- 
ting him to recover for his losses prox- 
imately caused by the defendant in this 
manner ? 








A Scotch minister was on his usual visiting rounds 
when he came across one of his old friends. “And 
how has the world been treating you, Jock?” he in- 
quired. 

“Very seldom,” answered Jock sadly. — Boston 
Transcript. 


He was a burglar stout and strong, 

Who held, ‘‘It surely can’t be wrong, 

To open trunks and rifle shelves, 

For God helps those who help themselves.’’ 

But when before the Court he came, 

And boldly rose to plead the same, 

The judge replied: ‘‘That’s very true; 

You’ve helped yourself—now God help you!’’ 
—Butterworth’s Fortnightly Notes. 
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EDITORIALS AND COMMENTS 


REMOVAL OF CAUSES— DEFENDANT’S 
COUNTER-CLAIM AS AUTHORIZING 
REMOVAL. 

The ease of Pierce v. Desmond, 11 F. 
(2d) 327 (Minn. Dist. Ct.), reealls an old 
controversy. In that case the plaintiff, a 
citizen of New York, brought suit inf the 
Minnesota State Court, to recover $353.14 
on judgment debts. The defendant was a 
citizen of Minnesota, so that there was a 
complete diversity of citizenship, but the 
plaintiff could not sue in the federal court 
because the amount involved was less than 
the jurisdictional requirement. The de- 
fendant answered, admitting liability, and 
counter-claimed for damages aggregating 
$10,500. The plaintiff thereupon petitioned 
for removal to the federal court, and the 
transcript having been filed there, the de- 
fendant moved to remand. The federal 
district court held that the cause was 
properly removed, and denied the motion 
to remand. The theory is that the literal 
plaintiff is really the defendant as to the 
counter-claim, and hence entitled to re- 
move. This conclusion is supported by 
numerous decisions and is probably cor- 
rect, notwithstanding West v. Aurora City, 
6 Wall. 139, wherein the Supreme Court, 
held contra on a similar, although not 
identical, state of facts. 

The old controversy we refer to is 
whether under the above state of facts a 
non-resident defendant (who is really the 
plaintiff as to the counter-claim) could re- 
move. There can be no doubt about the 
federal district court’s jurisdiction, be- 
cause in Mackay v. Unita Development Co., 
229 U. S. 173, 33 Sup. Ct. 638, wherein the 
defendant removed just such a case with- 
out any objection by the plaintiff, the Su- 
preme Court held that there was jurisdic- 
tion, neither party having questioned it un- 
til the Cireuit Court of Appeals of its own 
motion certified the question to the Su- 
preme Court for answer. But that decision 
is not authority for holding that in such 





a case a removal could be effected over the 
plaintiff’s objection. 

The first case holding removal by the 
defendant to be proper under such cir- 
cumstances, appears to be Clarkson v. Man- 
son, 4 Fed. 257, decided by Judge (shortly 
afterwards Mr. Justice) Blatchford, then 
of the U. S. Cireuit Court in New York. 
It was decided under the act of 1875, how- 
ever, which expressly authorized removal 
by ‘‘either party.’’ But in Lee v. Con- 
tinental Insurance Co., 74 Fed. 424 (Utah) 
decided in 1896 by District Judge Adams, 
the removal was apparently under the act 
of 1887 which limited the right of removal 
to the defendant. In that case the state 
law required the counter-claim to be set 
up and unless pleaded it would be barred. 
The defendant’s right to remove the case 
was sustained. 


In recent years there have been few cases 
wherein a resident plaintiff sued a non- 
resident defendant for less than the juris- 
dictional amount, and the non-resident 
counter-claimed for more than the juris- 
dictional amount and then attempted to 
remove. This is rather remarkable, in view 
of the state of the decisions on the propo- 
sition, even though many district court de- 
cisions deny the right to remove in such 
cases. 


MINIMIZING TAXES 


The defendant in the case of Crosby v. 
Thomson, New Brunswick, 1926, Vol. 4, 
Dominion Law Reports 56, had organized 
on a grand scale to ‘‘minimize’’ his taxes, 
and in a measure he probably succeeded. 
It appears that he had retired from all 
business activities and was a man of con- 
siderable wealth. All of his personal prop- 
erty was placed in a corporation organized 
in Newfoundland, of which he was presi- 
dent, and his wife and son the other officers 
and shareholders. From that company was 
provided his income sufficient to support 
himself and family. While living in the 
City of St. John, New Brunswick, he and 
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his family occupied a house on Germain 
St., owned by the Germain Street Property 
Co., a corporation of which he and his wife 
and son were the officers and stockholders, 
and from that corporation he took a two- 
year lease, but later surrendered it so that 
his son had the house rent free, the ex- 
penses being paid by the Newfoundland 
Corporation. Later he moved to the vil- 
lage of Rothesay and occupied a house 
purchased in the name of the Rothesay 
Property Co., a corporation of which he 
and his wife and son were the officers and 
stockholders. Even as to these latter cor- 
porations, however, he testified that he and 
his wife and son really held the stock in 
trust for the Newfoundland Corporation. 
His theory was that he did not really own 
anything except the living income from the 
Newfoundland Corporation, and that he 
‘‘was worth only the clothes he wore.’’ 
When questioned about the mysterious 
manner in which the various properties 
were held, he replied that if counsel wanted 
financial advice he would be glad to sell 
it, but was not giving it away. 

But these corporation maneuvers were 
not enough for his purposes, and in the 
instant suit, which was to recover school 
district taxes, the controversy arose out of 
his attempts to establish a tax-favorable 
domicile. After several changes of pre- 
tended residence which did not prove satis- 
factory in the respect desired, he estab- 
lished his ‘‘ permanent home’’ and domicile 
in Bermuda by merely going there and 
making a declaration under oath to that 
effect. After leaving Bermuda, he sent 
his secretary there who leased a house at 
$50.00 per month, which was promptly sub- 
leased to someone else for $25.00 per month. 
Neither he nor his wife had ever seen the 
house, but it was claimed as his domicile. He 
and his family spent practically all their 
time in traveling and at various resorts. 
The Bermuda residence was manifestly fic- 
titious, and the court so held. 





‘*‘NEGATIVE’’ EVIDENCE 


In a case? wherein a 14-year-old boy 
riding in an automobile was injured by an 
interurban car running 40 to 45 miles an 
hour at a crossing, colliding with it, the 
Michigan Supreme Court held that the tes- 
timony of the five persons in the auto- 
mobile that they heard no signal is merely 
‘‘negative,’’ and insufficient evidence for 
the jury to find that no signal was given, 
although there was no evidence that a sig- 
nal was given. Evidently if there were no 
other witnesses, the plaintiff would be 
entirely dependent upon the testimony of 
the crew of the car. Is a signal that is 
heard only by those attentively and actively 
listening for it an adequate warning? 

(1) Elias v. Collins, 211 N. W. 88, Mich. 


‘*JOINT ENTERPRISE’’ OF PLAINTIFF 
AND DEFENDANT AS DEFENSE IN 
NEGLIGENCE CASE 


The Nebraska Supreme Court, in Jessup 
v. Davis, 211 N. 'W. 190, says: 


Plaintiff complains of the court’s fifth and 
seventh instructions to the jury, wherein they 
were informed that, if the drive to Clay county 
was made at the request of Jessup (plaintiff’s 
decedent), and if Jessup and defendant had 
joint control over the movements of the auto- 
mobile and were engaged in a joint enterprise, 
in which each had a financial interest, 
then any negligence of defendant would be im- 
puted to Jessup and preclude any recovery by 
plaintiff. The instructions may be correct as 
abstract propositions of law. The facts, how- 
ever, do not warrant the inference that defend- 
ant and Jessup had a joint financial interest in 
the drive, or that they had joint control over 
the movements of the car. 


This seems to indicate the view that if 
the plaintiff and defendant are engaged 
in a joint enterprise or have joint control 
in the operation of an automobile in 
which they are riding, and which is being 
driven by the defendant, then the defend- 
ant’s negligence is imputed to the plain- 
tiff, not only as to third persons, but be- 
tween themselves, so as to bar any re- 
covery by the plaintiff. This would 
seem to us to be a most preposterous rule 
of law! 
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RECENT CASES 


CLAIM AGENT RIDING ON INTER- 
STATE TRAIN, AND INJURED IN 
COLLISION, NOT ENGAGED IN IN- 
TERSTATE COMMERCE, AND FED- 
ERAL EMPLOYERS’ LIABILITY ACT 
NOT APPLICABLE.—The facts in Gulf, 
M. & N. R. Co. v. Myer, 110 So. 444 
(Miss.), are thus stated in the opinion: 

Plaintiff was an employe of the railroad, and had 
been since 1916. He was riding on a railroad pass. 
On this day, April 10, 1923, he had left Laurel, 
Miss., the headquarters of his department, and had 
gone to Colgreen to settle a personal injury claim 
and a stock claim for the defendant company. He 
finished his work at Colgreen, and was proceeding 
back to Laurel, Miss., for further orders from his 
superior officer. He embarked on passenger train 
No. 2 of the railroad company at McLain, and, as 
this train was approaching Ovett, Miss., it collided 
with freight cars and a wreck ensued. 

Myer claimed that he was injured by being 
thrown suddenly to the floor and against a seat. 
He said he was employed by the railroad company 
both as assistant claim agent and special agent; that 
his duties consisted of settling claims and policing 
the property of the railroad company. He testi- 
fied that it was his duty to police the property 
every day, and that his duty never ended while he 
was on the property; that, while not doing any 
particular thing, he was “keeping his eye out” for 
anything. He testified further that at the time of 
his injury he was on a day coach which had a 
smoking compartment in the rear; that the train 
was proceeding north, about 8:30 or 9 o'clock at 
night; that he had been sitting in the day coach 
and arose and started back to the smoker; that 
just as he reached the door—the partition door, 
rather—the train collided with the cars, throwing 
the plaintiff backward a distance of 10 or 12 feet, 
landing him on his head and shoulders down be- 
tween two seats on the right-hand side of the coach, 
with his feet over the top of one of the seats, in- 
juring him about the neck and shoulders, knocking 
his front teeth loose, and rendering him “dizzy- 
headed” and foolish; that the pain became more 
severe during the night. He testified that, after 
overcoming his dizziness he went down to the engine 
to view the wreck; that, on returning from the 
wreck, he followed the conductor through the train 
and assisted in securing from the passengers infor- 
mation relative to injuries received by them. He 
stated that the train on which he was riding was 
running 25 or 30 miles an hour. He stated fur- 
ther that at the time he was injured he was not 





policing the company’s property, nor was he ‘en- 
gaged in any duty in the pursuance of his em- 
ployment as its assistant claim agent, but that at all 
times he “kept his eye out”; that he had no duty 
to perform from the time he left Colgreen until he 
got back to the office at Laurel; that at Laurel he ex- 
pected to find orders as to what he should next do. 

Mr. Henry, the chief claim agent of the defend- 
ant company, testified as to the duties of the assist- 
ant claim agent in connection with settling claims 
and policing the company’s property, saying that 
Myer investigated accidents and wrecks, and that 
he was on duty all the time for 24 hours each day. 


* * * * 


There is no question here that the Gulf, Mobile 
& Northern Railroad does interstate business, and 
that the passenger train on which Myer was riding 
was engaged in interstate business; the only ques- 
tion being, Was the plaintiff engaged in the per- 
formance of any duty as a part of interstate com- 
meree at the time of his alleged injury? 


The Court, after reviewing various de- 


cisions, held as follows: 

In the case before us it does not appear that the 
settlement of a “hog claim” or a “personal injury 
claim” had to do with interstate commerce, unless 
it be assumed that the general performance of the 
duties of an assistant claim agent, making investi- 
gations, settling claims, and policing the company's 
property, was in furtherance of or carrying on in- 
terstate commerce. We do not feel called upon 
to decide the question as to whether or not a 
special agent thus employed would be engaged in 
interstate commerce; but, conceding that he would 
be, the case here before us only tends to show that 
he was subject to call to duty at any time; that at 
the time of his injury he was engaged in no act 
save the act of returning for further orders, as was 
Welch in the case cited. [Erie R. R. Co. v. Welch, 
252 U. S. 303, 37 Sup. Ct. 116.] If it be con- 
ceded that he performed some service in securing 
the information from passengers after his injury, 
still at the time of the injury he was simply riding 
on a pass as an employee, without any known duty 
to perform while riding upon that train, or until 
he reached Laurel and received further orders from 
his superior officer. To put it tritely, he was “do- 
ing nothing.” To hold that this assistant claim 
agent was engaged in interstate commerce under 
the facts detailed herein, would be to hold that 
all the employees of a railroad company, while on 
or about the company’s premises, could, by a 
stretch of imagination, be held to be engaged in 
that which furthers the business of. carrying on 
interstate commerce. We do not believe that Myers 
was engaged in any act within the purview of the 
federal Employers’ Liability Act. 
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THRIFT, INCORPORATED — A 
COPYRIGHTED “SYSTEM” FOR 


CHILDREN’S SAVINGS INTRODUCED 
IN PUBLIC SCHOOL. — Security Nat. 
Bank of Mason City v. Bagley, et al., 210 
N. W. 947 (Iowa), was a suit by a bank 
to enjoin the operation of a system known 
as ‘‘Thrift’’ in the public schools of Mason 
City, Iowa. Some excerpts from the opin- 
ion follow: 

Thrift, Inc., is the owner of a copyrighted system 
of instruction intended to promote the teaching and 
inculcating of thrift in the pupils of the public 
schools. The board of directors of the independent 
school district of Mason City, on or about August 
13, 1923, adopted the following resolution: 

“Resolved that Thrift, Inc., be and they are 
hereby authorized to install and maintain their sys- 
tem of banking in the public schools of Mason City, 
Iowa, providing a local bank or banks can be se- 
cured by Thrift, Inc., to carry the accounts and 
furnish the necessary supplies and service. Thrift, 
Inc., guarantees that there will be no expense to the 
schools or pupils.” 


After said resolution was adopted, Thrift, Inc., | 


entered into a contract with the First National Bank 
of Mason City to act as a depository for the funds 
saved by pupils in the schools, and to furnish with- 
out expense to the school district the. necessary 
paraphernalia, including passbooks, posters, money 
bags, etc., for carrying out the system. The record 
discloses that under said contracts the bank was to 
pay Thrift, Inc., for acting as said depository and 
was to perform all of the services required of it in 
carrying out said system without any expense to 
the school district or to any of the pupils attending 
said school. The money saved by the various 
pupils was turned over by them ,to the teachers 
and was deposited in said bank. Interest was 
paid thereon to the pupils. The purpose and ob- 
ject of the system was to inculcate thrift, the sys- 
tematic saving of money, and self-denial and 
economy. The appellee alleges that it is a taxpayer 
within said school district, that it is engaged in the 
banking business, and that the carrying out of said 
system creates unfair competition in its business. 


* co * * 


We think it cannot be denied under the record 
that the instruction in thrift, as outlined and taught 
by the system adopted by the board of directors, 
in this case, comes properly and legally within the 
contemplation of a “course of study.” The teach- 
ing of economy, self-denial, and saving is by a 
definite and well-defined system or plan. It is, we 
think, clearly within the power of the board of 
directors of a school corporation to determine 





whether or not such a course of study shall be pre- 
scribed for the public schools of the corporation 
and whether it shall be maintained or not. 


* * * * 


From an examination of the copyrighted system 
of instruction which the board adopted in the in- 
stant case, we find nothing therein by which the 
board of directors exceeded its authority and discre- 
tion so that the act may be deemed to be one 
wholly beyond its jurisdiction. 


* *+ %& # 


As we understand the record, the pupils are not 
compelled to take part in the system of thrift as 
taught. They are encouraged to do so. If they 
have no savings, they have no use for the bank. 
If they want to save “on their own account” with- 
out regard to the school or the Thrift system and 
put their savings in a bank of their own choosing, 
there is nothing to prevent them from so doing. 
However, if they follow the designated system, they 
must follow it in all its details. 


The Court does not describe the ‘‘de- 
tails’’ of the ‘‘copyrighted’’ system that 
pupils were encouraged to follow, but only 
required to follow when they participated 
at all. The trial court issued an injunction, 
but the Supreme Court reversed the decree. 








BOOK REVIEWS 


FEDERAL INCOME AND Estate TAx Laws, 
CORRELATED AND ANNOTATED. By Wal- 
ter E. Barton and Carroll W. Brown- 
ing. Washington: John Byrne & Co. 
1926. pp. xxiv, 707. 


The fact that this is the third edition of the book 
should be sufficient evidence of its usefulness to the 
profession. It includes all of the Federal Income 
and Estate Tax Laws enacted since the organization 
of the government, and also those portions of the 
Constitution and the Revised Statutes relating to 
taxation. 


In Part I, the Revenue Acts of 1916, 1917, 1918, 
1921, 1924 and 1926 are printed in parallel verti- 
cal columns, thereby bringing the corresponding 
provisions of each act together in a horizontal line 
across the page. The arrangement, selection of 
type, and mechanical expedients in general have 
been exceedingly well done. The annotations, con- 
sisting of some explanatory matter as well as 
cited cases, are printed across the bottom of the 
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pages. The Acts prior to 1916, with annotations, 
are collected in Part II. The relevant portions of 
the Constitution, Revised Statutes, and Bankruptcy 
Act, each with annotations, constitute Part III. 


There is an alphabetical Table of Cases, and also 
three separate indexes, i. e. (1) Index to the Acts, 
by sections, (2) Index to the Decisions, by sub- 
jects, and (3) Index to the Acts, by subjects. These 
appear to have been carefully prepared. 

This compilation deserves, and will probably en- 
joy, an extensive sale. 


THE FEDERAL INcoME Tax. By Roland R. 
Foulke. Philadelphia: The John C. 
Winston Co. 1927. pp. xxxviii, 850. 
Appendices pp. 233, Index pp. 60. 


In this volume the author, a member of the 
Philadelphia bar, presents the subject from the point 
of view of legal principles. He says: 


This is believed to be the first treatise in which 
any author has attempted to discuss the legal prin- 
ciple involved in the application of the Federal In- 
come Tax Statute. 


Incidentally, he also makes the following interest- 
ing comment in the preface: 


The succession of statutes composing the mosaic, 
known as the Federal Income Tax Law, deserves 
some general comment. The Act of 1913 bears 
some traces of considerable grasp of legal principles 
and facility in the use of English. Traces of these 
elements have grown successively weaker in each 
statute. The Act of 1926 sometimes expresses the 
exact opposite of its obvious intention and the 
obvious intention is administered in the teeth of the 
statute. In other sections the law exhibits a loose- 
ness of phraseology which is almost beyond belief. 
In other sections it descends to a meticulous tech- 
nicality which is childish. In other sections the 
statute will labor with prodigious effort to accom- 
plish some great. saving to the taxpayer, and lo! 
when it is all considered the mcuntain has brought 
forth a mouse. This solemn scene is not without 
some ray of humor. The young gentlemen in the 
Treasury Department with exuberant legal fancy 
from time to time coin new words in reference to 
various legal situations. In other days we would 
accuse them of pouring old wine into new bottles. 
Thus, a donor is a trustor, trusts are erected instead 
of being established, the gentleman farmer walks 
across the scene, and capital and current expendi- 
tures are harmoniously referred to as major and 
minor items. 


The notes and an Appendix bring the book well 
up to date. The text of the Acts of 1924 and 1926 
are set out in an Appendix. There are Tables of 
Cases and the Treasury Rulings cited, and a 60-page 
Index of adequate scope. 

Notwithstanding the numerous publications on 
income tax, Mr. Foulke’s book will be a valuable 
addition to any lawyer's library. 





THE Law or AuTOMOBILES. By Xenophon 
P. Huddy. Eighth Edition. By 
Arthur F. Curtis. Albany: Matthew 
Bender & Co. 1927. pp. xl, 1480. 


This new edition includes the cases decided since 
the 7th edition was published, and in addition to 
the most common divisions of automobile law, there 
are separate chapters on “Federal Control Over Mo- 
toring,” ““Manufacturers of Motor Vehicles,” “Insur- 
ance,” “Transportation of Intoxicating Liquors” and 
on the law of sales, conditional sales, mortgages and 
liens as applicable to motor vehicles. Particular 
attention has apparently been given some of the 
most controverted points, e. g., there are sections 
on presumption of ownership from license number, 
and from name on machine, and three sections on 
presumption of management from ownership, dis- 
cussing proof of general employment, rebuttal of 
presumption, etc. There are several valuable dis- 
cussions of the most litigated questions of agency 
and scope of employment. ’ 

The text is not wholly without a touch of humor. 
Section I concludes thus: “The term Motor Ve- 
hicles is sufficiently comprehensive to include auto- 
mobiles, even Fords.” As supporting authority on 
Fords, 280 Ill. 321 is cited. 

That this is the eighth edition of the work should 
be sufficient attestation of its high merit, and value 
to the legal profession. 


One of the antis in the Missouri legisla- 
ture stumps the evolutionists with the ques- 
tion, ‘‘Why are there still any monkeys? 
Why have they not all become men?’’ 


‘‘Profanity has been described, and well 
described, as the avenue of ignorance 
toward strong expression.’’ 15 F. (2d) le. 
903. 


Who started the nonsensical practice 
called ‘‘Syllabus by the court’’? 








‘*Statisties show,’’ declared the bespectacled 
woman lecturer, ‘‘that the modern, common- 
sense style of woman’s dress has reduced acci- 
dents on the street cars by 50 per cent.’’ 

‘*Why not do away with accidents alto- 
gether?’’ piped a masculine voice. 


‘‘Brederin’ we must do something to remedy 
de status quo,’’ said a Negro preacher to his 
congregation. 

‘‘Brudder Jones, what am de status quo?’’ 
asked a member. 

‘‘Dat, my brudder,’’ replied the preacher, 
‘sam de Latin for de mess we’se in.’’ 

—The Law Student. 
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DIGEST OF IMPORTANT DECISIONS 


The name of the state is printed in bold face type to enable you to select cases from 


any particular state. 


The cases from the National Reporter System are copyrighted 


by the West Publishing Co., St. Paul, Minn., from whom a copy of any such decision may 


be obtained for 25 cents. 


AGRICULTURE 

Under cedar rust statute, all cedar trees within 
prescribed limits rather than only those which are 
infected are to be destroyed. Miller v. State En- 
tomologist, 135 S. E. 813, Va. 


ALIENS 

Judgment granting naturalization, after right to 
citizenship had been distinctly put in issue and 
United States had appeared and contested, not 
having been modified or reversed, cannot be dis- 
puted in suit by United States to cancel certificate 
under Naturalization Act 1906, § 15. United States 
v. Sakharam Ganesh Pandit, 15 F. (2d) 285, Cal. 


CONSTITUTIONAL LAW 

Massachusetts Daylight Saving Acts art not in- 
consistent with federal Standard Time Act. Mass. 
State Grange v. Benton, 47 Sup. Ct. 189. 


Statute making it criminal to transfer personal 
property on which there is a lien, irrespective of 
knowledge or intent, held valid and not violative 
of “Due Process of Law,” or Imprisonment for 
Debt,” clauses of Constitution. State ex rel. Lanz 
v. Dowling, 110 So. 522, Fla. 


CRIMINAL LAW 

In prosecution for injuring property while oper- 
ating automobile in intoxicated condition, testimony 
that defendant was intoxicated held admissible, not 
being conclusion, since condition of man as to 
whether he is intoxicated is fact and matter of com- 
mon knowledge and observation. State v. Black- 
wood, 110 So. 417, La. 


Although under statute, one stealing in one 
county and bringing the property into another may 
be tried therefor in the latter as well as in the 
former, conviction or acquittal in one is bar to 
prosecution in the other. State v. Hilton, 110 So. 
433, Miss. 


Court after verdict of guilty, continued prayer 
for judgment because a civil suit was pending. 
Held defendant was entitled to have judgment en- 
tered so that he could appeal, and continuance was 
error. State v. Burgess, 135 S. E. 771, N. C. 


EQUITY 

Answer to question, calling for fact of doubtful 
admissibility, should be admitted to record for future 
consideration by equity .court and by Supreme 
Court, in event of appeal. Woody v. Tucker, Will- 
ingham & Co.,-110 So. 466, Ala. 


EVIDENCE 

In suit to set aside conveyance as in fraud of 
creditors, refusal to allow grantee to answer ques- 
tion whether grantor reserved any interest in prop: 
erty held proper as it called for conclusion of wit- 


ness. Woody v. Tucker, Willingham & Co., 110 
So. 466, Ala. 





Plaintiff may not accept favorable part of state- 
ment by defendant's witness and reject qualifications 
thereon unfavorable to plaintiff. Capella v. South- 
ern Pac. Co., 218 N. Y. Supp. 366. 


FALSE IMPRISONMENT 

Plea of guilty of misdemeanor and payment of 
fine does not waive right to recover damages for 
unlawful arrest and imprisonment on such charge. 
Oleson v. Pincock, 251 Pac. 23, Utah. 


FRAUD 

Where plaintiff relied upon friend’s advice, and 
defendant secretly promised to pay friend commis- 
sion if deal for exchange of property between plain- 
tiff and defendant was consummated, plaintiff could 
have exchange set aside for fraud. Erickson v. 
Frazier, 210 N. W. 868, Minn. 


GUARANTY 

A person, unable to read or write, who was 
induced by misrepresentations as to the nature of 
the document, to sign a guarantee contract, is not 
liable thereon, nor estopped to assert plea of non 
est factum, however negligent he may have been, 
and even as against the innocent creditor, as there 
was no duty to him. Watkins v. Hannah, 1926, 
Dominion L. R. 93, Saskatchewan. 


INNKEEPERS 

Person attending banquet in hotel, is limited in- 
vitee, and hotel keeper is not liable when such per- 
son, a considerable time after the banquet is over 
in wandering about hotel in search of lavatory, 
opens defective private service door on a floor, 
where there is no lavatory, and falls down shaft. 
1926, 4 Dominion L. R. 87, Alberta. 


INTOXICATING LIQUORS 

Defendants, accused of conspiracy to violate Na- 
tional Prohibition Act, are entitled to immunity un- 
der section 30, tit. 2, thereof, after being sub- 
poenaed and testifying in case involving violations 
thereof, nothwithstanding one overt act occurred 
after trial. United States v. Moore, 15 F. (2d) 
593, Ore. 


Charge that landlord merely failing to stop man- 
ufacture of liquor on premises after knowledge 
thereof, was guilty of conspiracy, held error requir- 
ing reversal both as to landlord and his co-defend- 
ant. Di Bonaventura v. United States, 15 F (2d) 
494, W. Va. 


JUDGMENT 

Where valid judgment entered on admissions in 
answer, gave plaintiff a lien on defendant's real 
estate, judgment should not be vacated to permit 
trial on an amended answer, but judgment should 
be left in force until conclusion of new trial, so as 
to preserve lien. City of Luverne v. Skyberg, 211 
N. W. 5, Minn. 
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MASTER AND SERVANT 


Res ipsa loquitur doctrine applies to case under 
Federal Employers Liability Act where plaintiff, a 
switchman, while near track was struck by swinging 
door of fruit car in passing train. Parrish v. Cen- 
tral of Ga. Ry. Co., 135 S. E. 762, Ga. 


Insurance company is not liable for alleged crimi- 
nal assault on woman by its agent, while he was 
collecting premiums on her insurance; assault be- 
ing entirely without scope of agent’s employment. 
Anderson v. Metropolitan Life Ins. Co., 218 N. Y. 
Supp. 494, N. Y. 


MONOPOLIES 


Evidence of isolated instances, where manufac- 
turer required retailers to maintain price, held in- 
sufficient to support order of Federal Trade Com- 
mission, requiring cessation of unlawful practices. 
Harriet Hubbard Ayer, Inc. c. Federal Trade Com., 
15 F. (2d) 274. 


Where company, after acquiring stock of com- 
peting corporations in violation of Clayton Act, 
used the control so acquired to obtain transfers of 
all business and assets of such corporations and then 
caused their dissolution, held that order of Fed- 
eral Trade Commission, requiring company to dis- 
possess itself of the property of such former com- 
peting corporations and to restore prior conditions, 
was in excess of its authority in view of Sherman 
Act. Federal Trade Commission v. Western Meat 
Co., 47 Sup. Ct. 175. 


MOTOR VEHICLES 


Infant cannot recover damages from father for 
injuries sustained in collision caused by negligence 
of person driving father’s automobile, family rela- 
tion barring recovery. Fact that father is pro- 
tected by indemnity insurance does not change 
rule. Elias v. Collins, 211 N. W. 88, Mich. 


Plaintiff's automobile, while driven by plaintiff's 
14-year-old daughter on way to school, without city 
license and in violation of statute requiring 16 years 
age to drive, which was negligence per se, all of 
which was with the knowledge and consent of 
plaintiff, was damaged in collision with another 
automobile. There was evidence that daughter was 
experienced driver. Held that contributory negli- 
gence would not bar plaintiff's action for damage to 
automobile, unless jury found it was proximate cause 
of collision. DeLaney v. Henderson-Gilmer Co., 
135 S. E. 791, N. C. 


REMOVAL OF CAUSES 


If one of several defendant insurance companies 
who were not jointly liable but were properly 
joined under N. Y. statute, was citizen of different 
state than either plaintiff or her assignor, separable 
controversy existed as to such defendant, entitling 
it to removal of entire suit. Lynch v. Springfield 
Fire & Marine Ins. Co., 15 F. (2d) 725, N. ¥. 


SALES 


Provisions of contract that, if buyer fails to re- 
port defect by registered mail within ten days of 
delivery, or to send by express to seller sample of 
alleged defective flour, or to send by registered 
mail signed, verified, and itemized statement of 
claim for damages in thirtysdays, shipment shall be 
deemed accepted, held conditions precedent to buy’ 








er’s right to recover damages for defective or in- 
ferior flour. Yerxa, Andrews & Thurston, Inc. v. 
Randazzo Macaroni Mfg. Co., 288 S. W. 21, Mo. 


STATUTES 


Bill relating to filing of briefs and other appel- 
late procedure and admission to bar and entitled 
“An act relating to procedure in Supreme Court 
and qualifications for admission to the bar,” does 
not violate constitutional provision, requiring every 
act to embrace but one subject in its title, since 
admission of applicants to practice of law constitutes 
procedure in Supreme Court. [Dayton v. Pacific 
Mut. Life Ins. Co.], 219 N. W. 945, Iowa. 


TAXATION 

That women did not have elective franchise and 
were not in mind at time of constitutional provision 
of 1902 (section 173), imposing restraint on power 
of Legislature in levying capitation tax on men, 
did not per se impose restraint on powers of Legis- 
lature, so as to prohibit capitation tax on women, 
and exercise of power was not inconsistent with, 
nor’ repugnant to, restrictive provision as to men. 
Breckenridge v. County School Board, 135 S. E. 
693, Va. 

Systematic assessment of plaintiff's property at 
different rate from that of surrounding landowners, 
rate being discriminatory, while based on fair mar- 
ket value requirement of Constitution was in con- 
travention of constitutional provision for uniform 
taxation and violative of due process clause of 
Fourteenth Amendment of federal Constitution. 
Lehigh Portland Cement Co. v. Commonwealth, 135 
S. E. 669, Va. 


TELEGRAPHS AND TELEPHONES 


Statement of niece of sender of death telegram, 
to company’s agent, that if telegram was not de- 
livered it would almost kill addressee, held not in- 
sufficient, as regards right of damages for mental 
anguish for failure timely to deliver telegram, be- 
cause not given at time when telegram was offered 
by sender and accepted by company. Western 
Union Telegraph Co. v. Hice, 288 S. W. 175, Tex. 


TRADE-MARKS, TRADE NAMES AND UN- 
FAIR COMPETITION 


Manufacturer and Wholesaler under name ‘“Fash- 
ions, Limited” entitled to injunction against retailer 
operating under name “Fashions, Unlimited.” Fash- 
ions, Ltd. v. Burston, New Zealand, 2 Fortnightly 
Notes 533. 


WITNESSES 


Where adverse witness, on cross-examination, de- 
nies acts or declarations showing hostility or malice 
against party, such acts or declarations may be 
proved by other witnesses; but this exception to 
general rule, excluding collateral matters, is limited 
to unequivocal acts and declarations establishing 
hostility. Smith v. Chile Exploration Co., 218 N. 
Y. Supp. 428, N. Y. 
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INDEX TO CURRENT LEGAL PERIODICALS 
The Cyc-Corpus Juris Classification is Used Herein 


The titles of articles are printed in large capitals, and the author’s name is given. 


The other 


materials digested are notes or comments on cases or law points, and the principal case discussed 


is given with the decided point. 


Case notes that merely state what the opinion held are ex- 


cluded. Only articles and notes that would be of practical value are included. A classified eumu- 
lative index will later be given, so that it will not be necessary to search through each prior num- 


ber. 
convenient search. 


A cumulative table of cases commented on will be given when it becomes necessary for 


The references to legal periodicals are by volume and page, except where otherwise indicated. 
Thus, 39 Harv. L. R, 82-100, refers to volume 39, page 82 of the Harvard Law Review. The 


length of the article is indicated by the page numbers. 


long, covering pages 82 to 100, inclusive. 


Thus, the article referred to is 19 pages 


The abbreviations used (other than conventional) are as follows: 


Am.—American. 

B.—Bulletin. 

Cc. L. J.—Central Law Journal. 
J.— Journal. 

L.—Law or Legal. 


ACTIONS 

Splitting a Cause of Action for Injuries to 
Person and Property Resulting from the Same 
Act. [Sprague v. Adams, 247 Pac. 960, Wash.] 
21 Ill. L. R. 506. 


ADMIRALTY 
Searches and Seizures. [The Underwriter, 13 
FP. (2d) 433.) 21 Ill. L. R. 520. 


ADOPTION OF CHILDREN 
Specific Performance—Contract of Adoption— 


Consideration. [Sunior v. Sunior, 152 N. E 
729, Ohio.] 21 Til. L. R. 525. 
AGENCY 

Power to Confess Judgment—Insanity of 


Maker of Note Occurring After Its Execution 
Does Not Revoke Such Power. [Johnson v. 
National Bank of Mattoon, 151 N. E. 231, TL] 
21 Ill. L. R. 494. 


ASSUMPSIT, ACTION OF 

Recovery on Quantum Meruit for Perform- 
ance of Contracts. [Greene v. Boston Safe De- 
posit & Trust Co., 152 N. E. 107, Mass.] 21 Ill. 
L. R. 524. 


ATTORNEY AND CLIENT 
Action for Money Collected—Statute of 


Limitations. [Browder v. Da Costa, 109 So. 448, 
Fla.) 40 Harv. L, RB. 493. 

Delegation of Authority—Foreign Suits. 
[Eggertson vy. Garland, (2) D. L. R. 466, 


Canada.] 40 Harv. L. R. 493. 


BANKRUPTCY 

Res Judicata—Matters Coneluded—Individual 
Agreement Between Creditors as to Priority as 
Affected by Bankruptey Proceedings Against 
Debtor. [Blair v. Shaw, Ill. App.] 40 Harv. 
L. R. 506. 


BANKS AND BANKING 
Bills and Notes—Par Clearance—Contract Out 
of Liability. 


[Fergus County v. Federal Re- 





Q.—Quarterly 
R.—Review. 
Reg.— Register. 
Rep.—Reporter. 
U.—University. 


serve Bank of Minneapolis, 244 Pac. 883, Mont. 
—A Federal Reserve Bank may contract against 
liability for accepting draft in payment of 
check received by it for collection.] 21 Ill. 
L. R. 402. 


BILLS AND NOTES 


Transmission of Funds by Indirect Drawing. 
Note.—40 Harv. L. R. 481. 


Holders in Due Course—Notice to Agent— 
Previous Notice Forgotten. [Northwestern Nat. 
Bank v. Madison & Kedzie Bank, Ill App. (Oct. 
1926.] 40 Harv. L. R. 315. 


Holders in Due Course—Payee as a Holder in 
Due Course. [R. E. Jones, Ltd. v. Waring & 
Gillow, Ltd. A. C. 670, English.] 40 Harv. L. R. 
494, 


BONDS 
Negotiability of Highway Improvement Bonds. 
Note.—2 Ind. L. J. 264-266. 


CARRIERS 

Damages—Measure of Damages for Loss of 
Part of a Shipment. [Crail v. Ill. Central R. R. 
13 F. (2d) 459.] 26 Columbia L. R. 1028. 


Personal Injury—Obvious Dangers—Assump- 
tion of Risk by Passengers. [Empress of Scot- 
land, 11 F. (2d) 783.] 21 Ill. L. R. 512. 


CERTIORARI 

Pleading and Practice—-Who May Sue Out a 
Writ. [Crowell v. Circuit Court of Brookings 
County, 209 N. W. 539, 8 Dak.] 26 Columbia 
L. R. 1031. 


CHINA 
CHINA TODAY: TARIFF, EXTRATERRI- 
TORIALITY AND OTHER PROBLEMS. By 


Silas H. Strawn, 12 Am. B. Assn. J. 827-835. 


CONFLICT OF LAWS 
Validity of Contract Obligations—What Law 
Governs Agreements Collateral to Gaming Con- 
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tracts. [Norris v. Woods, 26 N. 8. W. St. R. 
234, 1926.] 40 Harv. L. R. 496. 


COMMERCE 

HISTORICAL DEVELOPMENT OF THE 
LAW OF BUSINESS COMPETITION. Part 
III. By Franklin D. Jones. 36 Yale Law Jour- 
nal, 351-383. 


CONSTITUTIONAL LAW 


Due Process in the Revocation of Licenses of 
Physicians. [Missouri ex rel. Hurwitz v. 
North, 46 Sup. Ct. 384.] 21 Ill. L. BR. 493. 


Future Interests—Right of Legislature to Take 
Away Inchoate Right to Destroy Contingent 
Remainder—What is an Inchoate Right?—The 
Mesonomic Relationship. [Jennings v. Capen. 
151 N. E. 900, Tl.] 21 Ill. L. BR. 498. 


CONTRACTS 

Application of the Creditor Beneficiary Doc- 
trine to Situations Other Than That in Lawrence 
v. Fox (1859), 20 N. Y. 268. [Johnston v. 
Franklin Kirk Co., 148 N. E. 177, Ind.; Crysler 
Sales Corp. v. Smith, 9 F. (2d) 166, Wis.; Chrys- 
ler Sales Corp. v. Spencer, 9 F. (2d) 674, Me.] 
26 Columbia L. R. 1002-1007. 


COPYRIGHT AND LITERARY PROPERTY 


COPYRIGHT IN CANADA. By Louvigny de 
Montigny. 5 Canadian B. R. 27-49. 


CONTEMPT 

Separation of Powers—Pardon by Governor 
of Direct Contempt of Court. [Ex parte Magee, 
N. M., 242 Pac. 332.—Governor may pardon de- 
fendant committed for direct contempt effected 
by words addressed to judge in court.] 21 Il. 
L. R. 379. 


CORPORATIONS 

A PROPOSAL AS TO THE CODIFICATION 
AND RESTATEMENT OF THE ULTRA VIRES 
DOCTRINE. By Robert 8S. Stevens. 36 Yale Law 
Journal, 297-335. 


Situs of Stock for Purposes of Devolution. 
[Ewing v. Warren, 109 So. 601, Miss.] 40 Harv. 
L. R. 495. 


CRIMINAL LAW 

RECENT HISTORY AND PRESENT STATUS 
OF CAPITAL PUNISHMENT IN THE UNIT- 
ED STATES. By Raymond T. Bye. 60 Am. 
L. R. 905-920. 

Vasectomy. 
Defectives. — Constitutional Aspects.) 
2 Ind. L. J. 259-263. 


DEEDS 

Restrictive Covenants—Residence Purposes 
Only. [Moore v. Stevens, 106 So. 901, Fla.] 21 
Ill, L. R. 503. 


Determinable Fee. [McGahan v. McGahan, 
Ind., 151 N. E. 627.—Grantor in granting clause 
of deed made general grant with limitation in 
habendum clause, ‘‘that at death of grantee the 
above described land shall revert back to grant- 
or’’ held to create a base fee which became 
absolute upon prior death of grantor.] 21 Ml. 
L. R 387. 


(Sterilization of Criminals and 
Note.— 





EASEMENTS 

Release of Damages by Alleged Servient 
Owner—Right of Grantee to Sue for Breach of 
Covenant. [Matheson v. Thynne (1926), 2 D. 
L. R. 157, Canada.] 40 Harv. L. R. 498. 


EMINENT DOMAIN 

Valuation of Elevated Railroad’s Right to 
Deprive Abutting Owners of Easements of Light, 
Air, and Access. [Matter of the City of New 
York v. Manhattan Ry. 216 N. Y¥. Supp. 2.] 40 
Harv. L. R. 498. 


FALSE IMPRISONMENT 

Liability of Master for Unlawful Imprisonment 
by Servant. [Humphreys v. St. Louis, San 
Francisco Ry. Co. 286 8. W. 738, Mo.] 21 Mil. 
L. R. 514. 


FEDERAL COURTS 

LEGAL STATUS OF THE NEW FEDERAL 
CODE. By Frederick P. Lee and Middleton 
Beaman. 12 Am. B. Assn. J. 833-838. 


FISH 

THE POWER OF THE STATE TO CONTROL 
THE USE OF ITS NATURAL RESOURCES. 
Part. I. By Dwight Williams. 2 Minn. L. R. 
129-149. 


FIXTURES . 

Annexation to Realty—Rights of Conditional 
Vendor and Subsequent Mortgagee. [J. H. Day 
Co. v. Public Savings Ins. Co. of America, 151 
N. E. 361, Ind.] 21 Ill. L. R. 517. 


HUSBAND AND WIFE 

Recovery for Negligent Injury of One Spouse 
by the Other. [Waite v. Pierce, 209 N. W. 475; 
Moore v. Moore 209 N. W. 483, Wis.] 21 IIl. 
L. R. 5165. 


INFANTS 


Rights and Liabilities of an Infant Partner. 
Note.—40 Harv. L. R. 472. 


Contracts—Estoppel by Misrepresentation as 
to Age. [Summit Auto Co. v. Jenkins, 153 N. E. 
153, Ohio.—An infant may recover that part of 
purchase price paid by him for an automobile 
(not a necessity) without diminution for its 
use, even though he falsely represented himself 
to be of legal age before entering into a written 
contract for the purchase of the automobile.] 
21 Till. L. R. 518. 


INSURANCE 

Cancellation and Rescission of Life Insurance 
Policy for Fraud. [New York Life Ins. Co. v. 
Renault, 11 F. (2d) 281.—An insurance company 
may file such suit in equity six days before 
expiration of two-year incontestable clause. 25 
Mich. L. R. 199.] 


INTERNATIONAL LAW 


THE OWNERSHIP OF THE NORTH POLE. 
By A. BR. Clute. 5 Canadian B. R. 19-26. 


LAW 

THE MODERN EVOLUTION OF LEGAL 
RESPONSIBILITY. By Hon. P. B. Mignault. 
5 Canadian B. R. 1-18. 
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LIBEL AND SLANDER 

Qualified Privilege—Incidental Defamation of 
a Third Party. [Knapp v. McCleod, 2 D. L. R. 
1083, Canada.] 40 Harv. L. R. 501. 


LLOYD’S INSURANCE 

Nature of Relation Between Subscribers to 
Inter-Insurance Plan. [Alyea-Nichols Co. v. 
United States, 12 F. (2d) 998, TIL] 40 Harv. 
L. R. 492. 


MALICIOUS PROSECUTION 

Necessity for Favorable Termination of Prior 
Action—Abuse of Process Distinguished. [Har- 
ris v. Harter, 249 Pac. 39, Cal.] 40 Harv. L. R. 
502. 


MINES AND MINERALS 

THE POWER OF THE STATE TO CONTROL 
THE USE OF ITS NATURAL RESOURCES. 
Part I. By Dwight Williams. 2 Minn. L. R. 
129-149, 


MORTGAGES 

Assumption of Mortgages—Rights of Mort- 
gagee Who Has Released Mortgagor and Taken 
Assignment of Claim Against Purchaser. [Esser 
v. Pritzker, 2 D. L. R. 645, Canada.] 40 Harv. 
L. R. 503. 


MUNICIPAL CORPORATIONS 

Pension—Vested Rights in Pensions. [Klench 
v. Board of Pensicn Fund, 249 Pac. 46, Cal.] 
40 Harv. L. R. 504, 


Liability Under State Statutes—Applicability 
of Building Restrictions to Municipal Buildings, 
[Kubach v. MeGuire, 248 Pac. 676, Cal] 40 
Harv. L. R. 504, 


PERPETUITIES 

FUTURE TRUSTS FOR A ‘‘HUSBAND,’’ 
‘*WIFE,’’ OR ‘*WIDOW.’’ By Stewart Chap- 
lin. 36 Yale L, 336-350. 


Diseretion in Trustees as to Amount of In- 
come to be Paid.—Disposition of Property Fol- 
lowing Failure for Remoteness of Gifts Made 
Under General Testamentary Powers of Appoint- 
ment. [Bundy v. United States Trust Co., 153 
N. E. 337, Mass.] 40 Harv. L.:R. 507. 


PROCESS 

False Return of an Officer.—Equitable Relief. 
[Garey v. Morley, 209 N. W. 116, Mich.—Relief 
may be had in equity in proceeding to set aside 
a default judgment of a justice of peace on 
ground that defendant therein had not been 
served with process in contradiction of deputy 
sheriff’s return; but there must be proof other 
than denial by defendant that service had been 
made upon him.] 21 Ill. L. R. 404. 


SALES 

Tender—Certified Check as Medium of Pay- 
ment. [Simmons v. Swan, 11 F. (2d) 267.] 26 
Columbia L. R. 1040. 


Stoppage in Transitu—Rights of a Seller 
Against Bank Presenting ‘‘On Arrival’’ Drafts 
Before Arrival of Goods. [New York, N. H. & 
H. Ry. v. First Nat. Bank of Bridgeport, 134 
Atl. 223, Conn.] 40 Harv. L. R. 508. 


SPECIFIC PERFORMANCE 


Specific Performance with Compensation. 


Note.—40 Harv. L. R. 476. 





STATUTES 

The Supreme: Court on Administrative Con- 
struction as a Guide in the Interpretation of 
Statutes. Note—40 Harv. L. R. 469. 


STREETS AND HIGHWAYS 

Prescription. [Lee v. Dickman, 316 Ill, 529.— 
Use of a roadway by public for statutory period 
creates presumption of a grant of a way by 
prescription, in absence of proof of permissive 
use.] 21 Ill. L. R. 394. 


TAXATION 

Exemptions—Instance of a School Not Exempt- 
ed. [Carteret Academy v. State Board, 133 
Atl. 886, N. J.] 25 Mich. L. R. 204, 


Due Process—Inheritance Tax on Shares in 
Foreign Corporation Owned by Non-Resident De- 
eedent. [Rhode Island Hospital Trust Co. v. 
Doughton. 46 Sup. Ct. 256.] 21 Ill. L. RB, 495. 


TROVER AND CONVERSION 

Threat to Sue for Damages Caused in Remov- 
ing Chattel from Premises as Constituting Con- 
version. [Chisler v. Byers, 247 Pac. 850, Kan.] 
40 Harv. L. R. 509. 


TRUSTS 
Future Estates—Executions. [Matthews v. 
Curtis, 151 N. E. 778, Ohio.] 21 Ill. L. R. 527. 


WAIVER 

Estoppel — Distinguished — Defense to Notes. 
[Euclid Avenue State Bank v. Nesbitt, 217 N. W. 
761, Iowa.] 21 Ill. L. R. 528. 


WAREHOUSEMEN 

Warehouse Receipts — Title Acquired by 
Pledgee Through Negotiation in Breach of 
Trust. [James v. Meriwether Graham Oliver 
Co., 279 S. W. 390, Tenn.] 21 Ill. L. RB. 528. 


WATERS 

THE POWER OF THE STATE TO CONTROL 
THE USE OF ITS NATURAL RESOURCES. 
Part I. By Dwight Williams. 2 Minn. L. R. 
129-149, 


WORKMENS’ COMPENSATION 

Legislation Granting Rights or Privileges 
Conditioned Upon the Surrender of Constitution- 
al Rights. [Booth Fisheries Co. v. Industrial 
Commission, 46 Sup. Ct. R. 490.—Wisconsin 
Workmen’s Compensation Act, which declares 
finding of fact made by Industrial Commission 
to be conclusive, if there is any evidence to 
support them, does not thereby violate 14th 
Amendment in view of the elective character 
of act.] 21 Til. L. BR. 385. 


Recovery Not Precluded Because of Disobe- 
dience of Order. [Olson v. Robinson Straus 
and Co., 210 N. W. 64, Minn.] 13 Va. L. R. 135. 


Minor Illegally Employed—Common Law De- 
fenses. [William B. Tilgham Co. v. Conway, 
133 Atl. 693, Md.—Children prohibited from 
being employed by Maryland Child Labor Act 
are not within Workmen’s Compensation Law, 
but have right to bring action at common law 
for damages for injuries sustained, and defend- 
ant has right to set up common law defense.] 
36 Yale L. J. 151. 





